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"HIGH RISK OCCUPATIONAL DISEASE NOTIFICATION AND PREVENTION ACT:"
4 RESPONSIBILITIES OF NIOSH

-

J. Donald Millar, M.D., D.T.P.H. (Lond.)
Assistant Surgeon General
Director
National Institute for Occupational Safety and Health
Centers for Disease Control
Atlanta, Georgia

Presented at the American Academy of Occupational Medicine
) Annual Conference on Occupational Health
San Francisco, California, October 21, 1987
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Good Morning!

It's good to be with you again. Thank you for everything you do every
day to protect the health and life of American workers. Your President,
Dr. Jim Craig, deserves a great deal of credit. He is either

(1) clairvoyant, or (2) greatly skilled in influencing the agenda of

Congress!

He set the topic for today's session months ago. Indeed, he told me
about it at the AOMA meeting in Philadelphia in the Spring. Now, we are
discussing this legislation, less than 1 week after the House of

Representatives passed a version of it!

~In case you haven't heard, on Thursday and Friday; the House of
Representatives debated two versions of proposed legisletion dealing with
occupational risk notification. By a slender margin, the House passed
"HR-162 - The High Risk Occupational Disease Notification and Prevention
Act-of 1987," - otherwise known as the Gaydos Bill; alsc by z slender
margin, it rejected the Administration-supported substitute known as the
"Henry-Jeffords Substitute for HR-162, or "Occupational Disease
Prevention Act." The full debate was covered "live'" on C-SPLN in
ktlanta. 1 watched most of it. The debate was fascinating for any of us
w¥o have labored lecng in the verious vineyards of preventive medicine.
Moreover, the debate confirmed again in my mind, the basic strength of
ve
our American political systems. I have been discussing and pondering

this issue of worker notification for over 6 years and yet, I heard

important aspects for the first time during the Congressionzl debate.
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The opponents of HR-162 pressed their attack along two lines: (1) fear

that HR-162 would result in lots of tort litigation, and, (2) a depiction

of HR-162 as focusing on "secordary" rather than on "primary'" prevention.

One had to be greatly encouraged by the nature of this debate. After
years of carefully sowing of seeds of understanding about the importance
on prevention in occupational health, we now saw Congress in action
drawing careful distinctions between "primary" and "secondary"
prévention. I was heartened to hear the word "prevention" in frequent

use in such hallowed halls.

Whatever bill they supported, I believe the participants in the debate
were all genuinely concerned to find ways to protect woréérs from risks.
The debate devolved upon questions of how to do that. No one suggested
that workers should not have information about the risks that they face.
The storhs of debate swirled around ways to provide needed information

while neither sacrificing ongoing prevention activities, nor provoking

problems that might leave workers worce rather than better off.

BACKGROURD
. The concern to notify workers of their risks is not a2 new cne. The
Cccupationel Safety and Bealth Lct is rife with references tc &

¥gisiative imperative to inform workers. Some examrples:

v
v

(1) As regards employers, Section 5 of the Act, knowr &s the
"General Duty Clause" reads, "each employer..... (2) shell comply with

occupational safety and he lth standards promulgated under this
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Act." Turning the page to Section 6(b)(7), one finds the requirement
that "any standard promulgated under this Subsection shall prescribe
the use of labels or appropriate forms of warning as are necessary to
assure that employees are apprised of all risks to which they are

exposed...". -

Hence employers are charged to comply with standards, and standards

are mandated to include information related to risks.

(2) In Section 8(c)(3) the charge to employers is even more
explicit. "Each employer shall promptly notify any employee who has
been or is being exposed to toxic materials or harmful physical
agents in concentrations or at levels which exceed th;;e prescribed

by applicable occupational safety and health standard promulgated

under Section 6.

(3) Section 13(c) mandates that whenever an OSHA inspector finds
"eminernt dangers" in "any place of employment, he shall inform the

1"

affected emplovees and emplovers of the danger....
(4) Section 17(i) prescribes penalties such that "any employer who
viclates any of the posting recquirements as prescribed under

provisions of this Act, shall be assessed a civil penalty of up to

$1,000.00 for each violation." ’ ' ‘<

(5) Section 20, the section of the fct, which deals with research

provides in Part (d) that "information obtained by the Secretary, and
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the Secretary of Health, Education, and Welfare, under this Section,
| shall be disseminated by the Secretary to employers and employees and
organizations thereof."
(6) In Section 12(g) even the Occupational Safety and Health Review
Commission is mandated to inform, by a provision that "every official

act of the Commission shall be entered of record, and its hearings

and records shall be open to the public."

Now I conclude from all.this, that the framers of the Occupational Safety
and Health Act clearly meant that workers should be informed of their

risks. Viewed in this light, the recently expanded OSHA Hazard

-

Communication Standard, and the particular législation we are discussing
today, seem to represent predictable further steps in fulfilling a dream

spelled out in the Occupational Safety and Health Act.

THE RESPONSIBILITIES OF NIOSH

Well, what provisions in HR-162 affect NIOSH? There are several. The

Bill:

. (1) establishes a nine person risk assessment board, chzired by the
Director of NIOSH. The Board will review existing anc emsrging

evidence of increased risks among groups of workers.

..
E X 4
(2) requires that whenever the Risk Assessment Boarc decermines a

group of workers to be at increased risk and deserving cf

notification, the Secretary of Health and Human Servicec is required
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Page 6
to individually notify all wvorkers in the group, if possible. ‘}
Because most occupational mandates to the Department of Health and i
Human Services are delegated by the Secretary to the Director of f

NIOSH, we expect to be devising and distributing the notices /

envisioned under HR-162.

(3) provides that workers at increased risk will be medically
screened and monitored under arrangements worked out by their
employers. In this we might be expected to provide consultation and

advice both to the employer and health care providers involved.

(4) requires that readily available information be developed and
disseminated. The specified means jnclude a "hotline," which would

presumably be managed by NIOSH.

(5) establishes a network of occupational health centers, first 10,
ultimately 50, to assist physicians and other health and social
professionzls in acsisting notified workers. The Bill specifies that
this netwerk grovw out df the existing ERC Progrer, which is meneged

by NIOSH.

(6) perrmits the Secretery c¢f Bezlth end Bumer Services tc awerd
research grants to occupetionel health centers and other
jnstitutions. Because We already manage &an extramural research grant
program in occupational safety and health, we presume we would alse

be expected tc manage thic extramural research grant activity.
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It is well to mention that some very significant amendments were added to
the Bill, relating to AIDS, Dioxin, and other issues. I haven't seen a
full text of these amendments, so it is much too early to be definitive

about all this Bill may mean for KIOSH.

THE PRESERT PROGRAM OF RIOSH FOR ROTIFYIRG WORKERS

Background
In the meantime, however, we in NKIOSH are continuing to develop our own
program of worker notification. Lots qf people are unaware that we have
been extensively engaged in worker noggfication throughout the existence
of NIOSH. For example, as part of each of the more than 500 health
hazard evaluations we perform each year, we send reports to the
requestor, the company, employee representatives, union headquarters, the
Department of Labor, and appropriate State and local agencies, as well as

require that the repert be posted et the worksite for 30 deys, or sent

individually to all affected employees. That's a lot of notification.

Whenever we perferrm & medical test c¢n enybcdy, we send the results of
thet tess to the individuel, ernd tc & heelith cere pFrovicder cCesigreted by

the individual. Thet's & lot of nctification.

(XN

Ev siriler reenc, we wicdely repcrt finmdinge of industriel higlene survers
end cross-sectionzl medicel stucies. Thzt's a lot of notificetion.
Moreover, &ll of cur field and labcratory findings are extensively

s 3 g \

reported in the scientific literature, both peer reviewec¢ anc cther.

Thet's & lot of nectification.
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Well you say, "then why has NIOSH been so interest?d in pursuing a
further worker notification effort?"” The answver is straightforward.
Over the years we have done about 90 retrospective cohort mortality
studies, and similar epidemiological studies based on an analysis of
records. Almost without exception, these studies involved no personal
contact between NIOSH and any of the individuals whose records (e.g.
death certificates) were studied. The problen is that in a number of
such studies, we have found elevated risks for the cohort of people whc
have been identified. Thus, in some studies we wind up with information
defining an excess risk, and the names of individuals who are in the
cohort for which an increased risk was found. The question then is
"should we individually notify these people of the risks observed in the
cohort?" That question has been on the plate of at least three NIOSH

Directors, Drs. Finklea and Robbins, and me.

There was a Congressional hearing in 1977 in which Dr. Finklea reviewed
the problem in considerable depth. That same year, NIOSH began exploring
the probler directly by initiating its first pilot project. 1Irn that
stucy, some 5% termineted wirkers vhcoee relicel reccrds were subnmittel te
KRIOSH irn eccordance with the OSKEZ cercinogen regulation, were notified c¢f
their risks. Forty-rnine percent cf then responded by asking KIOSH tc

PR 5 F S b < EUR
senc informeticn te thelr phveict

m

e, Lowever, Tone weTe FILIWT tC heve

actuelly conteacted their physiciens.
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e Augusta
In 1979, during the directorship of Dr. Robbins, RIOSH began the now
famous study in Augusta, Georgia, of chemical workers exposed to
beta-napthalamine. Of the 1,385 workers in the cohort, 1,094 were
estimated to be alive, locatable, and potentially notifiable. Of these,

849 were found and notified. Of those notified, 655 participated in =a

medical screening program for bladder cancer and an educetionzl prograr
conducted in colleaboration with State and locel health departments, the
Medical College of Georgia, and the Worker Institute for Safety and
Health. Five new cases of bladder cancer were found as a direct result
of this notification program, bringing to 15 the total nurber of cases of
bladder cancer identified to date in the group. Twenty-two other
individuals were found to have suspicious urine cytology suggesting they

should be under closer medical scrutiny in the future.

Unfortunately when you hear about the Augusta study - repeatedly cited
during the Congressional debate last week - you are most unlikely to hear
about the lives that were savec. You are most unlikely tc heer about thre
effective comrunity crgenizaticn work dinmveiving compeny, lalir ogrougps
hezlth departments, the mecicel college, and the citizenry by which
workers were identified and reached. You ere most unlikely tc heear cof
trhe Ligh cuziity of the rnedice. screening and Interventicr serviies wnlion
were cffered, znd accepted by the workers, and which heve hed
dermonstrably vital consequences for those found with melignent anc

pre-relignent ccenditions.
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On the contrary, when you hear about the Augusta study, you are very
likely instead to hear only one thins...."350 million dollars worth of
law suits were filed by workers against the company."” Always lost in the
rhetoric about this litigious development, is the fact that these suits
were either settled by the company (for a total of a half million)

dollars, or were thrown out by the Georgia Supreme Court.

However skewed were the public discussions cof the Augusta study, there
were several useful lessons learned there. We brought those lessons
together and from them we derived a proposed set of criteria for
examining such cohorts in the future to decide whether or not the workers
in them should be individually notified. This instrument was initially
called the "Proposed Worker Notification Decision Logic" and submitted to
the NIOSH Board of Scientific Counselors for scientific review. They
recommendec several modifications, including & new title - "Cuidelines
for Notification of Individual Workers." This document, an important
specific product of the interaction between NIOSH and its Board of
Scientific Counselors, hze been & guiding lighkt in the sericus thinking
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all the mejor legislative propoczls introducec inte Congress orn this

subject.

TEE KIOQOSE “GUIDELIKES FOF NOTIFICATIOR OF IRDPIVIDUAL WORKERS™

The guidelines increzsingly serve as the model for such activities. They

suggest the fcllowing steps:
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(1) Determine vhether or not the study was appropriately designed
and analyzed to consider whether or not the findings are consistent

with those of other studies.

(2) Establish whether or not the survivors are still at risk.
(3) Determine whether or not the cohort has been previously notified.

(4) Based on the degree of absolute and attributable risk, determine

the appropriate type of notification, if any.

With the beginning of fiscal year 1988, NIOSH will apply these Guidelines
to all current, and any newly planned studies. Using the Guidelines and

with the continuing assistance of our Board of Scientific Counselors, we

are assessing the backlog of epproximzately 90 studies to determine which

oneS should result in notification, and the type of notification to be

done.

CORZLUSICHR

As you can surrise, irrespective of the uitimzte fate of HE-162, we in
NIOSE are proceeding with our own worker notification activities. Tc dc
S¢ with prudence, we nesd to be sure of the veliclity cf cur irnformevicn,
sc that we do not unduly elerm pecple. Mcrecover, cur inferrmetien is
about groups of workers, not individuasls; we must exercise great care &ang
scientific propriety in trenslating infecrrmetion on groups intc terms of

individual risk.
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T

In order for us to proceed with these activities, we needed no new
legislation. On March 17, 1987, the Administration sent a letter to
Congressman Augustus Hawkins, Chairman of the House Education and Labor
Committee, which endorsed the NIOSH Worker Notification Program (as I
have described it to you) as well as the principles outlined in the

"Guidelines for Notification of Individual Workers."

Fegerdless of any new legislation, when KIOSE hes information that might
be useful to individual workers, for prevention, we believe it is our
responsibility to share that information. For a long time we have felt
that that is the right thing to do. We intend to do it.

Thank you.
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ndustrial Relations, Division of Labor Statistics and

search, has recently Issued wOccupational Disease in California 1984." The sixty-five

ge report covers types of disease, causal agents, disability and hospitalization, fatalities.
d includes a sample occupational illness or injury report form. The publication is

ailable from the Division of Labor Statistics and Research, P.O. Box 603, San Francisco,

slifornia 94101,

e California Department of |

\LL FOR PAPERS FOR THE 1989 AMERICAN OCCUPATIONAL HEALTH CONFERENCE

e American Occupational Medical Association is calling for papers to be presented at the
.89 American Occupational Health Conference to be held April 29 - May 5 in Boston. AOMA
uncils, Sections, and interested parties are asked to submit a 150-200 word abstract
hiving details of the study and its application to the daily practice of occupational medicine:

| the Program Chairman:

Eugene H. Kremer, 1y, M.D.
Occupational Physician Services Louisville
Suburban Medical Plaza

4001 Dutchmans Lane, Suite 1-A
Louisville, Kentucky 40207

he deadline for submission of abstracts is December 31, 1987.

OMA FEDERAL 1.D. NUMBER

\gain this year the American Occupational Medical Association is asking its members to
dentification number when requesting

upply their employers with AOMA's federal tax i
mployer funds for payment of AOMA dues, etc. Without this number employers are
equired by law to withhold 202 of any amount due the Association. Therefore, please

ise the following number when requesting payments be made out to the Association:

AOMA FEDERAL 1.D. NUMBER: 36-0722847
“rezie note thed this number is only to b: vees when regaesting peyment for AONA or
L OHC related activities.

BN

FINAL HAZARD COMMUNICATION RULE ISSUED BY OSHA 7~

' orrger to reduce the incidence of c?‘xe’ﬂi;e'.'.y—re!aie:.‘ ozcupztiona! illnese and injuries ths
Occupationea! Safety and Health Administretion (OSHKA) hes revised its zzerd Communice:
Standard, which currently epplies to the manufacturing sector, to cover all employers wit~
employees exposed to hazardous chemicals in their workplaces. Expansion of the scope of
the standard requires non-manufacturing employers to establish hazard communication
programs to transmit information to the employees on the hazards of chemicals by means ct

labels on containers, material safety data sheets, and training programs.

The standard also states that where a treating physician or nurse determines that @ medic:z

emergency exists and the specific chemicza! is necessary for emergency or first-aid treatme——
the specific chemical identity of a trade secret chemica! will be immediately disclosed to the
treating physician or nurse regardless of the existence of a written statement of need of &

-3-
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confidentiality agreement. Also covered under the rule are non-emergency situations
where chemica! identity can be disclosed.

The revised standard requires that chemical manufacturers, importers, and distributors

ensure that material safety data sheets are provided with the next shipment of hazardous
chemicals to non-manufacturing employers or distributors after September 23, 1987. All

employers in the non-manufacturing sector are to be in compliance with all provisions of

the standard by May 23, 1988.

For further information about the final rule contact James F. Foster, Office of Information

and Consumer Affairs, OSHA, 200 Constitution Avenue, N.W., Room N-3637, Washington,
D.C. 20210; telephone: 202/523-8151.

ACADENMY ELECTS NEW OFFICERS AND DIRECTORS

The American Academy of Occupational Medicine (AAOM) instalied new officers and directors
at its October 22 Annual Business Meeting held in San Francisco. Assuming the Presidency
of the Academy is Frank A. Ubel, M.D., Medical Director of 3M in St. Paul, Minnesota. The
new President-Elect is O. Bruce Dickerson, M.D., President, Dickerson Associates, New
Canaan, CT; the new Vice President is Mel A. Amundsen, M.D., Chairman, Division of
Preventive Medicine, Mayo Clinic, Rochester, MN. Re-elected to office were Treasurer
Jerry J. Appelbaum, M.D., Corporate Medical Director, Gates Corporation, Denver; and
Secretary Harold R. Imbus, M.D., President, Health ¢ Hygiene, Inc., Greensboro, NC.
Five new Directors also took office at the October 22nd meeting: Joel R. Bender, M.D.,
Medical Director of Conoco, Inc., Houston, TX; Edward J. Bernacki, M.D., Vice President
of Tenneco, Inc., Houston, TX; Vernon N. Dodson, M.D., Professor of Medicine and of
Preventive Medicine, University of Wisconsin, Madison; Jon L. Konzen, M.D., Vice President,
Medica! and Health Affairs at Owens-Corning Fiberglas Corp., Toledo, OH; and Gary R.
LeClercg, M.D., Corporate Director, Occupational Health for Bristol-Myers Company, New

.York City, New York.

AMERICAN OCCUPATIONAL HEALTH CONFERENCE TO BE HELD IN NEW ORLEANS

The 1988 American Occupationa! Health Conference will be held April 23-25, in New Orleans.
An acdvence program will be mailed to &ll mevbere of the American Occupeztional Medical
Acsociation in late January. The complete prograrm wili g'so appezr in the Februery issue of
the Journsa! of Occupsational Medicine. Pleezse merk your calendar for this important event.
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